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1. Bid t h a t  was t imely  s u b m i t t e d  a t  t h e  place 
d e s i g n a t e d  for  receipt  of b i d s ,  b u t  was 
i m p r o p e r l y  r e t u r n e d  to  t h e  b i d d e r ' s  p o s s e s -  
s i o n  where i t  remained  u n t i l  s e v e r a l  m i n u t e s  
a f t e r  t h e  time se t  f o r  o p e n i n g  of b i d s ,  may 
be c o n s i d e r e d  f o r  award w h e r e  t h e  b i d  was i n  
a s e a l e d  e n v e l o p e ,  t h e  b i d d e r  p o s s e s s e d  t h e  
b id  f o r  o n l y  1 0  m i n u t e s ,  t h e r e  was no sug- 
g e s t i o n  t h a t  t h e  b i d  was a l t e r e d ,  and t h e  h i d  
was r e t u r n e d  t o  t h e  Governmen t ' s  p o s s e s s i o n  
pr ior  to  t h e  o p e n i n g  o f  any  b i d ,  c o n s i d e r a -  
t i o n  of t h e  b i d  would n o t  compromise t h e  
i n t e g r i t y  of t h e  c o m p e t i t i v e  b i d d i n g  sys tem.  

2. The c o n t r a c t i n g  o f f i c e r  r e a s o n a b l y  i n t e r -  
p r e t e d  d c l a u s e ,  which p r o v i d e d  t h a t  b i d s  
o f f e r i n g  l e s s  t h a n  75 p e r c e n t  of t h e  e s t i -  
mated r e q u i r e m e n t s  would n o t  b e  c o n s i d e r e d ,  
as r e f e r r i n g  t o  t h e  e s t i m a t e d  number of h o u r s  
l i s t e d  f o r  each iterr, and  n o t  to t h e  number o f  
items l i s t e d  on  t h e  IFB. 

The C e n t e r  Director  of t h e  V e t e r a n s  A d m i n i s t r a t i o n  
Med ica l  C e n t e r ,  I J o r t h p o r t ,  N e w  York r e q u e s t s  a n  advance  
d e c i s i o n  on  a protest  f i l e d  w i t h  t h e  C e n t e r  by A l e r t  Coach  
L i n e s ,  I n c .  r e g a r d i n g  a b i d  S u b m i t t e d  by B i m c o  I n d u s t r i e s ,  
I n c .  i n  response t o  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. 632-  
45-82. A l e r t  c o n t e n d s  t h a t  B i m c o ' s  b i d  s h o u l d  n o t  h e  
c o n s i d e r e d  f o r  award hecailse i t  was s u b m i t t e d  l a t e .  I n  
i t s  comments to  t h i s  O f f i c e ,  Alert c o n t e n d s  a l so  t h a t  
Bimco's b i d  was n o n r e s p o n s i v e .  He b e l i e v e  t h a t  t h e  b i d  
w a s  n o t  l a t e  and t h a t  t h e  c o n t r a c t i n g  o f f i c e r  r e a s o n a b l y  
d e t e r m i c e d  t h a t  t h e  b i d  was r e s p o n s i v e .  A c c o r d i n g l y ,  
B i m c o ' s  b i d  may be c o n s i d e r e d  f o r  award. 
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The I F 8  w a s  i s s u e d  t o  o b t a i n  c h a r t e r  b u s  s e r v i c e  fo r  
t h e  Med ica l  C e n t e r .  The s o l i c i t a t i o n  s t a t e d  t h a t  hand- 
c a r r i e d  b i d s  mus t  be r e c e i v e d  i n  t h e  d e p o s i t o r y  l o c a t e d  
i n  S u p p l y  Service B u i l d i n g  N o .  1 0 ,  room 201,  by 2:OO 
p.m. on Augus t  2 7 ,  1982. \?e are  informed t h a t  t h e  normal  
p r o c e d u r e  a t  t h e  Medica l  C e n t e r  r e g a r d i n g  a h a n d - c a r r i e d  
bid is  t h a t  a b i d d e r  who comes to  room 201, t h e  P u r c h a s e  
and  C o n t r a c t s  O f f i c e ,  is i n s t r u c t e d  t o  t a k e  h i s  b i d  to  
room 218, t w o  doors down t h e  h a l l .  T h e r e ,  a secretary 
receives and t ime-s tamps  t h e  b i d .  T h e  b i d  is t h e n  t a k e n  
by t h e  s e c r e t a r y  i n t o  t h e  C h i e f  of t h e  P u r c h a s e  and Con- 
t racts  S e c t i o n ' s  o f f i c e  where t h e  C h i e f  or h i s  A s s i s t a n t  
d e p o s i t s  i t  i n  t h e  s a f e ,  where i t  r e m a i n s  u n t i l  t h e  time 
se t  f o r  b i d  o p e n i n g .  A b i d d e r  who w i s h e s  t o  a t t e n d  t h e  
h i d  o p e n i n g  i s  informed where  t h e  b i d  o p e n i n g  w i l l  o c c u r  
a n d  r e q u e s t e d  t o  w a i t  down i n  t h e  lobby w h e r e  t h e  c o n f e r -  
e n c e  rooms a re  l o c a t e d .  

N o r m a l  p r o c e d u r e s  were n o t  f o l l o w e d  i n  t h i s  case. 
The p e r s o n  who r e c e i v e d  and  s tamped b o t h  o f  t h e  bids 
s u b m i t t e d  i n  r e s p o n s e  t o  t h e  IFB was a c l e r k - t y p i s t  who 
had  been  t e m p o r a r i l y  a s s i g n e d  t o  a c t  as  s e c r e t a r y  f o r  t h e  
C h i e f  of S u p p l y ;  s h e  had n o t  been  a d v i s e d  o f  t h e  normal  
p r o c e d u r e s  f o r  h a n d l i n g  b i d s .  Sometime p r i o r  to 2 : O O  
p.m. on Augus t  27 ,  a r e p r e s e n t a t i v e  of A l e r t  s u b m i t t e d  a 
h a n d - c a r r i e d  h i d  to t h e  s e c r e t a r y  i n  room 218. A f t e r  
t ime-s tamping  t h e  b i d ,  t h e  s e c r e t a r y  handed i t  b a c k  to  
Ale r t ' s  r e p r e s e n t a t i v e  and i n s t r u c t e d  h i m  to  go down- 
stairs to  room 1 1 4  to  await t h e  o p e n i n g  o f  b i d s .  A s  t h e  
r e p r e s e n t a t i v e  was l e a v i n g  room 218,  t h e  b i d  o p e n i n g  
o f f i c e r  walked  pas t .  A l e r t ' s  r e p r e s e n t a t i v e ,  who had 
s u b m i t t e d  b i d s  on p r e v i o u s  s o l i c i t a t i o n s  a t  t h e  Med ica l  
C e n t e r ,  and who was f a m i l i a r  b o t h  w i t h  normal  p r o c e d u r e s  
and  w i t h  t h e  b i d  o p e n i n g  o f f i c e r ,  handed t h e  b i d  t o  h e r .  
She d e p o s i t e d  i t  i n  t h e  s a f e .  

A t  a p p r o x i m a t e l y  1:52 p.m., a r e p r e s e n t a t i v e  o f  
B i m c o  s u b m i t t e d  a b i d  to t h e  s e c r e t a r y  i n  room 218. The  
b i d  e n v e l o p e  was t ime-stamped and  handed back t o  t h e  
r e p r e s e n t a t i v e  who was t o l d  to  g o  d o w n s t a i r s  to  room 1 1 4  
to  await  h i d  open ing .  The B i m c o  r e p r e s e n t a t i v e  was 
r e p o r t e d l y  u n a w a r e  of t h e  normal p r o c e d u r e  f o r  h a n d l i n g  
b i d s ,  h a v i n g  s u b m i t t e d  no o t h e r  b i d s  a t  t h e  Med ica l  
C e n t e r  i n  r e c e n t  y e a r s .  

A t  2 : O O  p.m., t h e  h i d  o p e n i n g  o f f i c e r  l e f t  h e r  of- 
f i c e  w i t h  t h e  h i d  s u b m i t t e d  by A l e r t .  As s h e  e n t e r e d  room 
1 1 4 ,  accompanied by t h e  recorder  of b i d s ,  s h e  noticed 
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t h a t  t h e r e  were t w o  men p r e s e n t .  Knowing t h a t  s h e  had 
but one  b i d  e n v e l o p e  i n  h e r  p o s s e s s i o n ,  t h e  b i d  o p e n i n g  
o f f i c e r  asked  i f  t h e  t w o  men were t o g e t h e r .  She  was 
a d v i s e d  t h a t  t h e y  were n o t .  S h e  a sked  t h e  man who s h e  
d i d  n o t  know i f  he  had t e n d e r e d  a b i d .  H e  r e p l i e d ,  " Y e s ,  
t o  t h e  g i r l  u p s t a i r s . "  The h i d  o p e n i n g  o f f i c e r  immedi- 
a t e l y  t u r n e d  and  l e f t  t h e  room. She  r a n  u p s t a i r s  and 
a s k e d  t h e  s e c r e t a r y  w h e t h e r  s h e  had r e c e i v e d  a n o t h e r  
b i d .  She  was t o l d  t h a t  a n o t h e r  b i d  had been r e c e i v e d ,  
t ime-stamped and  r e t u r n e d  to  t h e  b i d d e r ,  who was t o l d  to 
w a i t  d o w n s t a i r s .  The b i d  o p e n i n g  o f f i c e r  t h e n  r a n  back 
d o w n s t a i r s  and  a s k e d  t h e  r e p r e s e n t a t i v e  from B i m c o  i f  he  
had h i s  b i d .  H e  s a i d  t h a t  h e  d i d ,  and handed t h e  s e a l e d  
b i d  e n v e l o p e  t o  t h e  h i d  o p e n i n g  o f f i c e r .  By t h i s  t i m e  it 
w a s  s eve ra l  m i n u t e s  a f t e r  2:OO p.m. The b i d  o p e n i n g  
o f f i c e r  looked a t  t h e  h i d  e n v e l o p e  and n o t e d  t h a t  it was 
time-stamped 1:52 p . m .  Both  b i d s  were opened and  t h e  
r e s u l t s  announced.  The r e c o r d e r  o f  b i d s ,  who had 
r ema ined  i n  room 1 1 4 ,  r e p o r t s  t h a t  t h e  b i d  o p e n i n g  
o f f i c e r  was gone  f o r  a p p r o x i m a t e l y  1 to 3 minu tes .  
Dur ing  t h i s  time, t h e r e  was no  c o n v e r s a t i o n  and  no  o n e  
l e f t  t h e  room. 

The r e g u l a t i o n s  p r o v i d e  t h a t  b i d s  r e c e i v e d  a t  t h e  
o f f i c e  d e s i g n a t e d  i n  t h e  i n v i t a t i o n  f o r  b i d s  a f t e r  t h e  
exac t  t i m e  s e t  f o r  t h e  o p e n i n g  of b i d s  are l a t e  b i d s .  
F e d e r a l  P rocuremen t  R e g u l a t i o n s  (FPR)  S 1-2.303-1, and 
t h a t  a l a t e  h a n d - c a r r i e d  h i d  may n o t  be c o n s i d e r e d  f o r  
award. FPR S 1-2.303-5. I n  t h i s  case, it is c l ea r  t h a t  
B i m c o ' s  h i d  w a s  r e c e i v e d  a t  t h e  d e s i g n a t e d  o f f i c e  prior 
to  t h e  e x a c t  t i m e  s e t  f o r  t h e  o p e n i n g  o f  b i d s .  The B i m c o  
h i d  dGss n o t ,  t h e r e f o r e ,  come w i t h i n  t h e  r e g u l a t o r y  d e f i -  
n i t i o n  of a l a t e  b i d .  I n  t h i s  i n s t a n c e ,  however ,  t h e  h i d  
was r e t u r n e d  t o  t h e  b i d d e r  and  r ema ined  i n  t h e  b i d d e r ' s  
p o s s e s s i o n  u n t i l  s h o r t l y  a f t e r  t h e  t i m e  s e t  f o r  b i d  open- 
i n g .  

We are  aware of no case t h a t  h a s  c o n s i d e r e d  t h e  
e x a c t  f a c t u a l  s i t u a t i o n  p r e s e n t e d  h e r e .  A number of our 
pr io r  d e c i s i o n s ,  however ,  a d d r e s s  t h e  q u e s t i o n  o f  w h e t h e r  
a h i d  t h a t  was t i m e l y  s u b m i t t e d ,  b u t  i m p r o p e r l y  r e t u r n e d  
t o  t h e  b i d d e r  by t h e  Government,  nay he  c o n s i d e r e d  f o r  
award when i t  has  been r e s u b m i t t e d  a f t e r  b i d  o p e n i n g  
t i m e .  See, e . g . ,  50 Comp. Gen. 325 ( 1 9 7 0 ) ;  Delber t  
B u l l o c k ,  B-205496,  September 7 ,  1 9 5 2 ,  82-2 C P D  201.  I n  
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t h e s e  cases, o u r  p r i m a r y  c o n c e r n  a l w a y s  has  b e e n  w i t h  
p r e s e r v i n g  t h e  i n t e g r i t y  o f  t h e  c o m p e t i t i v e  b i d d i n g  
sys tem.  Al though  g e n e r a l l y  a b i d  t h a t  h a s  b e e n  r e t u r n e d  
to  t h e  b i d d e r  a f t e r  t h e  o p e n i n g  of b i d s  may n o t  h e  
c o n s i d e r e d  f o r  award, D i m a  C o n t r a c t i n g  Cor?., €3-186487, 
August  31, 1976 ,  76-2 CPD 208, t h e r e  have been  i n s t a n c e s  
where  w e  have  h e l d  t h a t  a h i d  r e s u b m i t t e d  a f t e r  b i d  
o p e n i n g  may be c o n s i d e r e d  for award where it is clear  
t h a t  t h e  i n t e g r i t y  o f  t h e  c o m p e t i t i v e  b i d d i n g  s y s t e m  
would n o t  b e  compromised. E.g., 50 Comp. Gen. 325, 
supra; 4 1  Comp.  Gen. 807 (1p62T. 

I n  t h i s  case,  B i m c o ' s  b i d  was t i m e l y  s u b m i t t e d ,  as  
e v i d e n c e d  by t h e  t ime-stamp on  t h e  h i d  e n v e l o p e .  The 
sealed b i d  e n v e l o p e  was t h e n  r e t u r n e d  to  B i m c o ' s  repre- 
s e n t a t i v e  by  t h e  Government o f f i c i a l  a u t h o r i z e d  to  
r e c e i v e  b i d s  w i t h  i n s t r u c t i o n s  t o  go d o w n s t a i r s  to await 
t h e  b i d  o p e n i n g .  T h e r e  is no  e v i d e n c e  t h a t  t h e  B i m c o  
r e p r e s e n t a t i v e  was aware t h a t  t h i s  was n o t  normal  Medi- 
c a l  C e n t e r  p r o c e d u r e .  The time t h a t  e l a p s e d  from when 
t h e  b i d  was t ime-stamped to  when t h e  h i d  was f i n a l l y  
s u r r e n d e r e d  t o  t h e  b i d  o p e n i n g  o f f i c e r  was j u s t  o v e r  10 
minu tes .  Dur ing  most o f  t h i s  time, R i m c o ' s  r e p r e s e n t a -  
t i v e  was i n  t h e  company o f  t h e  r e c o r d e r  o f  b i d s ,  t h e  b i d  
o p e n i n g  o f f i c e r ,  o r  t h e  r e p r e s e n t a t i v e  from A l e r t .  A t  
n o  t i m e  d u r i n g  t h i s  p e r i o d  was t h e  B i m c o  r e p r e s e n t a t i v e  
aware of t h e  c o n t e n t s  of A l e r t ' s  b i d .  T h e r e  is n o t  t h e  
s l i g h t e s t  s u g g e s t i o n  by any  o n e  t h a t  Bimco ' s  b i d  was 
a l t e r e d  i n  any  way. Also,  t h e r e  i s  n o  i n d i c a t i o n  t h a t  
t h e  B i m c o  r e p r e s e n t a t i v e  i n t e n t i o n a l l y  d e l a y e d  s u r r e n -  
d e r i n g  t h e  h i d  to  t h e  b i d  o p e n i n g  o f f i c e r .  By h e r  own 
a d m i s s i o n ,  t h e  b i d  o p e n i n g  o f f i c e r  l e f t  room 1 1 4  so 
q u i c k l y  a f t e r  d i s c o v e r i n g  t h a t  a second  b i d  had been  
t e n d e r e d  t h a t  t h e  B i m c o  r e p r e s e n t a t i v e  had l i t t l e  
o p p o r t u n i t y  t o  d i s c l o s e  t h e  w h e r e a b o u t s  o f  h i s  b i d .  

Given t h e  t o t a l i t y  of t h e  r a t h e r  u n i q u e  c i r c u m -  
s t a n c e s  p r e s e n t e d  by  t h i s  case,  w e  b e l i e v e  t h a t  t h e  
i n t e g r i t y  of t h e  c o m p e t i t i v e  b i d d i n g  sys t em w o u l d  n o t  be 
compromised were t h e  B i m c o  b i d  c o n s i d e r e d  for award. 
F a i l u r e  t o  c o n s i d e r  B i m c o ' s  b i d  would p e n a l i z e  i t  
u n f a i r l y  for a s i t u a t i o n  t h a t  was c r e a t e d  almost e x c l u -  
s i v e l y  by Government p e r s o n n e l .  - See 41 Comp. Gen. 807,  
s u p r a  . 
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The s e c o n d  i s s u e  r a i s e d  by Alert i n v o l v e s  t h e  
r e s p o n s i v e n e s s  of B i m c o ' s  b id .  The  I F B  c o n s i s t s  of seven 
items, e a c h  r e q u i r i n g  a d i f f e r e n t  t y p e  of c h a r t e r  b u s  
s e r v i c e  and  e a c h  l i s t i n g  t h e  e s t i m a t e d  number of h o u r s  
of t h a t  type of s e r v i c e  t h a t  w i l l  be r e q u i r e d .  P a r a g r a p h  
8 of t h e  S p e c i a l  C o n d i t i o n s  i n c l u d e d  in t h e  I F R ,  e n t i t l e d  
" E s t i m a t e d  Q u a n t i t i e s , "  a d v i s e s  b i d d e r s  t h a t  w h i l e  i t  is 
i m p o s s i b l e  t o  d e t e r m i n e  t h e  e x a c t  q u a n t i t i e s  t h a t  w i l l  be 
r e q u i r e d  d u r i n g  t h e  c o n t r a c t  term, e a c h  s u c c e s s f u l  b i d d e r  
w i l l  be r e q u i r e d  t o  p r o v i d e  a l l  of t h e  s e r v i c e s  t h a t  may 
be ordered d u r i n g  t h e  c o n t r a c t  term, e x c e p t  a s  otherwise 
l i m i t e d  i n  i ts b id .  B i d d e r s  are f u r t h e r  a d v i s e d  t h a t  
b i d s  s t a t i n g  t h a t  t h e  t o t a l  q u a n t i t i e s  d e l i v e r e d  s h a l l  
n o t  e x c e e d  a c e r t a i n  s p e c i f i e d  q u a n t i t y  w i l l  be con- 
s i d e r e d ,  b u t  t h a t  b i d s  o f f e r i n g  less t h a n  75 p e r c e n t  of 
t h e  e s t i m a t e d  r e q u i r e m e n t s  w i l l  n o t .  A l e r t  c o n t e n d s  t h a t  
b e c a u s e  Rirnco h i d  o n  o n l y  t h r e e  of t h e  s e v e n  items of t h e  
IFB,  i ts  h i d  f a i l s  to comply w i t h  t h e  75 p e r c e n t  r e q u i r e -  
ment  and  s h o u l d  t h e r e f o r e  be c o n s i d e r e d  n o n r e s p o n s i v e .  
A l e r t  a p p a r e n t l y  i n t e r p r e t s  t h e  " E s t i m a t e d  Q u a n t i t i e s "  
p r o v i s i o n  a s  r e q u i r i n g  e a c h  b i d d e r  t o  b i d  o n  a t  l e a s t  75 
p e r c e n t  of t h e  t o t a l  number of items l i s t e d  i n  t h e  IFB.  

The c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  Birnco sub-  
m i t t e d  a r e s p o n s i v e  h i d .  The c o n t r a c t i n g  c f f i c e r  reports  
t h a t  t h e  75 p e r c e n t  f i g u r e  u s e d  i n  t h e  " E s t i m a t e d  Quan-  
t i t i e s "  c l a u s e  r e f e r s  o n l y  to  t h e  e s t i i s a t e d  number of 
h o u r s  l i s t e d  f o r  e a c h  item and n o t  t o  t h e  t o t a l  number of 
items l i s t e d  on  t h e  I F B .  S i n c e  t h e r e  is no i n d i c a t i o n  on  
t h e  B i m c o  h i d  t h a t  it is l i m i t i n g  i t s  b i d  t o  a number of 
h o u r s  less t h a n  75 p e r c e n t  o f  t h e  e s t i m a t e d  r e q u i r e m e n t s  
b i d  o n ,  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  t h e  b i d  
complies w i t h  t h e  s o l i c i t a t i o n .  

We b e l i e v e  t h e  c o n t r a c t i n g  o f f i c e r ' s  i n t e r p r e t a t i o n  
of Special C o n d i t i o n  8 t o  be r e a s o n a b l e .  The so l ic i ta -  
t i o n  s c h e d u l e  is  set  u p  s u b s t a n t i a l l y  a s  follows: 

c 
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Item . S u p p l i e s  S e r v i c e s  

BUS SERVICE CHARTER: 

MEDICAL ADMINISTRATION 

SCHOOL BUS: NOT L E S S  THAN 
40  PASSENGER. 
TWO ( 2 )  EACII DAY, 
MONDAY THRU FRIDAY,  
EXCEPT SATURDAY, & 
HOLIDAYS, A S  FOLLOWS: 

Q u a n t i t y  

E S T  I MATED 

U n i t  Amount 

1. ONE: 5 . 2 6  H r s . ,  per s c h e d u l e  
1323 HR P a g e s  6 & 7 

2. ONE: 6.5 H r s . ,  per s c h e d u l e  
1638 HR P a g e s  8 & 9 

I t  is d i f f i c u l t  to  r e a d  t h e  " E s t i m a t e d  Q u a n t i t i e s "  
c l a u s e  a s  r e f e r r i n g  t o  a n y t h i n g  o t h e r  t h a n  t h e  n u n b e r  of 
h o u r s  l i s t e d  i n  t h e  IFB i n  t h e  column l a b e l e d  " Q u a n t i t y "  
a n d  followed by t h e  t y p e d  word "Estimated." The  pro- 
tester f a i l s  t o  s u g g e s t  a s i n g l e  r e a s o n  xhy o r  how 
t h i s  c l a u s e  c o u l d  be r e a d  o t h e r w i s e .  C o n s e q u e n t l y ,  t h e r e  
is no basis  f o r  u s  t o  q u e s t i o n  t h e  c o n t r a c t i n g  o f f i c e r ' s  
d e t e r m i n a t i o n  t h a t  t h e  B i m c o  b i d  w a s  r e s p o n s i v e .  

S i n c e  p a r a g r a p h  1O(c) of S t a n d a r d  Form 3 3 ,  incor- 
porated by  r e f e r e n c e  i n t o  t h e  I F B ,  p r o v i d e s  for m u l t i p l e  
a w a r d s ,  and  n o t h i n g  i n  t h e  IFB i n d i c a t e s  t h a t  award  is to 
be made i n  t h e  a g g r e g a t e ,  a n  a w a r d ,  i f  otherwise proper, 
may be made t o  B i m c o  f o r  t h o s e  items on  which  i t  b i d .  

camp t r o l  le"r G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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